
A growing number of states are expanding rights for committed but 
unmarried couples by legally recognizing certain statutorily defined rela-
tionships. The terms for these nontraditional relationships may vary from 
state to state – from “domestic partnership” to “civil union” to “reciprocal 
beneficiary.” This article uses “domestic partner” for all these terms. 

The state law rights conferred upon these relationships range from limited 
family privileges to rights and responsibilities that fully parallel marriage. 
Employers with workers in these states may be required to extend health 
insurance coverage, state tax-favored treatment of those benefits, family
leave rights and employment protections to employees who establish 
domestic partnerships. 

The rules affecting domestic partnerships differ from state to state, but 
the laws are changing fast and may affect your company in ways you 
haven’t realized. Keeping up with these developments is the only way to 
avoid having your benefits program and employment policies blindsided.

What exactly is a domestic partnership?
Domestic partnerships may be defined by employer policy or local law. 
They involve same-sex or opposite-sex individuals who live together in a 
committed relationship but are not legally married – either by state license 
or common law. Some state laws limit domestic partners to same-sex per-
sons in view of the rights of opposite-sex partners to marry.  In one state 
– Hawaii – family members who are not allowed to marry under the law 
may register as reciprocal beneficiaries (for example, mother and son).

There is also a wide variety of employer-established definitions of domestic 
partner. Some recognize only same-sex partners; others also recognize 
opposite-sex partners. Some employers require domestic partnerships to 
be registered with a governmental entity; others have their own internal 
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    State/district State
  Insurance tax-favored  contractor
State Relationship mandate benefits  mandate

California Registered domestic 
 partnerships ✔ ✔ ✔

Connecticut Civil unions ✔ ✔ 

District of Columbia Registered domestic 
 partnerships  ✔ 

Hawaii Reciprocal beneficiaries Mandated 
  to offer  

New Hampshire Civil unions To be  No state
effective 1/1/08  determined income tax 

Maine Registered domestic  Mandated
 partnerships to offer  

Massachusetts Same-sex marriage ✔ ✔ 

New Jersey Civil unions ✔ ✔ 

Oregon Registered domestic To be
effective 1/1/08  partnerships determined  ✔ 

Vermont Civil unions ✔ ✔ 

Washington Registered domestic  No state
effective 7/22/07  partnerships  income tax 
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registries. Some require a certain duration for the relationship; others 
forgo any length requirement.

Where do domestic partner laws currently exist?
California, Connecticut, New Jersey and Vermont provide domestic part-
ners all of the rights and obligations of marriage. New Hampshire and 
Oregon have passed similar laws that will go into effect on January 1, 
2008. Washington will grant limited spousal rights to domestic partners 
beginning July 22, 2007. Other jurisdictions, such as Hawaii, Maine and the 
District of Columbia, offer more limited protections and benefits. In most 
of these locations, insurance contracts are mandated to cover domes-
tic partners; in Hawaii and Maine, insurers must offer the coverage but 
employers are not required to accept it. 

Massachusetts goes even farther, granting same-sex couples the legal 
right to marry. New Hampshire and New Jersey not only confer on same-
sex couples the same state law rights and obligations as married couples, 
they also recognize same-sex relationships validly established elsewhere 
that provide substantially all the rights and benefits of marriage.

State laws continue to emerge and evolve. In Illinois, a bill has been intro-
duced to allow same-sex partners to marry, while New York’s governor 
has asked the legislature to vote on a bill allowing same-sex couples to 
marry.

The table below summarizes state domestic partner laws as of the date of 
this writing. Blank cells indicate there is no provision. 

Free! Mercer’s domestic 
partner benefits 
resources

Domestic partner web briefing
Domestic partner benefits, now
fairly common in the workplace, 
raise many complex planning 
issues for employers. Learn what
Mercer’s leading authorities had
to say about domestic partner
benefits at out June 7 web
briefing. Access a replay via this
link: 
http://www.mercerhr.com/
referencecontent.
jhtml?idContent=1219665

Domestic partner 
benefits toolkit    
To help companies better
understand the strategic 
opportunities, administrative 
challenges, tax and other fast-
changing federal, state and 
local laws, Mercer has created a 
user-friendly Domestic Partner 
Benefits Toolkit. Use this link to 
download a copy of the toolkit: 
http://www.hrknowhow.com/
client/1140/Mercer_DP_
Toolkit.pdf. 

States that recognize nontraditional relationships

http://www.mercerhr.com/referencecontent.jhtml?idContent=1219665
http://www.hrknowhow.com/client/1140/Mercer_DP_Toolkit.pdf
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How many employers offer domestic partner benefits?
Employer-provided benefits for domestic partners are becoming more and 
more prevalent, particularly in large companies. According to Mercer’s 
latest national survey, 29 percent of large employers (500+ employees) 
offered health benefits to employees’ domestic partners in 2006 – up from 
16 percent five years earlier. The benefits are most widespread in the 
West (51 percent) and Northeast (39 percent); less so in the Midwest (20 
percent) and South (16 percent).

In addition to health coverage (medical, dental and vision care), many 
employers include domestic partners in their bereavement leave, reloca-
tion assistance, family and medical leave and employee assistance pro-
grams. While domestic partners are not eligible for continuation coverage 
under COBRA (because federal law doesn’t recognize domestic partners), 
many employers voluntarily offer continued health coverage to domestic 
partners and their children.

What kinds of benefits are mandated?
For private employers, ERISA generally preempts state laws (including 
domestic partner provisions) from applying to most employee benefit 
plans. Thus, with limited exceptions, self-funded employer plans are not 
required to operate in accordance with these laws. However, because 
insurance laws are not preempted by ERISA, employers that offer insured 
benefits must comply with any state law that mandates coverage for 
domestic partners.

On the other hand, employment laws such as family leave and nondis-
crimination provisions aren’t preempted by ERISA. Consequently, employ-
ers must comply with non-benefits-related state laws that apply to 
domestic partners.

Because public employers don’t have the advantage of ERISA preemption, 
their self-funded plans are commonly subject to state regulation, includ-
ing domestic partner laws. Currently, more than a dozen states offer 
domestic partner benefits to some or all of their employees. 

Are domestic partner benefits taxable?
Unless a domestic partner and his or her children are qualified to receive 
tax-free health benefits according to the federal tax code, the employee 
is taxed on the fair market value of any coverage provided to them. The 
taxable income is reduced by any after-tax contributions the employee 
makes toward their coverage. Of course, employees won’t have any addi-
tional taxable income for benefits provided to partners who are federally 
qualified to receive tax-free health benefits.  

In those states that have domestic partner laws (and a state income tax), 
all but Hawaii and Maine provide for tax-free health benefits to partners 
meeting the state’s requirements.
 

California: 
the leading state

In 1999, California was one of 
the first states to adopt domes-
tic partner legislation provid-
ing registration and some legal 
protections. Subsequent law 
changes gave domestic partners 
virtually the same state-level 
legal footing as married couples 
– including equal access to insur-
ance coverage starting in 2005. 

Today, far more employers in 
California offer these benefits 
than in any other state. In 2006, 
87 percent of large California 
employers (500+ employees) 
offered domestic partner cover-
age. In California, the biggest 
increase in prevalence occurred 
between 2004 and 2005 – from 
56 percent to 79 percent. 
Oregon and New York follow 
California, at 61 percent and 60 
percent, respectively.  
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What should employers do now?
Clearly, if your company operates in any of the states that have domestic 
partner laws, you should look into them carefully to be sure your benefits 
program and your employment policies comply. If you aren’t in any of 
those locations, you should monitor legislative developments where you 
do operate, in case laws are enacted that require changes to your benefits 
program.  

But even if you aren’t required to offer domestic partner benefits, you 
might want to consider doing so voluntarily. Providing domestic partner 
benefits may give you a competitive advantage for talent and retention, 
demonstrate your company’s commitment to diversity and equity and 
enhance your image as a progressive employer and company. Finally, 
some contracts require contractors to provide equal benefits to domestic 
partners, so offering these benefits may be a practical business decision. 
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consult with legal and tax advisers 
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